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To His EXCELLENCY, EDMUND G. BROWN
Governor of California
and to the Legislature of California

The California Law Revision Commission was directed by Resolution Chapter 202
of the Statutes of 1957 to make a study to determine whether the doctrine of sover-
eign or governmental immunity in California should be abolished or revised. Pur-
suant to this directive, the Commission submitted a series of recommendations to the
1963 Legislature. The major portion of these recommendations became law.

The Commission has reviewed the legislation enacted in 1963 to determine whether
any technical or clarifying changes should be made. As a result of this review, the
Commission submits this recommendation.

At the request of the Commission, Professor Arvo Van Alstyne of the School of
Law, University of California at Los Angeles, prepared a research report containing
suggested changes that might be made in the 1963 legislation. His report was of sub-
stantial assistance in preparing this recommendation. Also at the request of the Com-
mission, the Harvard Student Legislative Research Bureau prepared a draft statute
and explanatory memorandum entitled “Liability of Public Entities in California for
Damage Caused by Vehicles of Which They are Owners or Bailees.” This material
also was of assistance to the Commission in preparing this recommendation.

Respectfully submitted,

JoEN R. McDONOUGH, JR.
Chairman
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RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION

relating to

SOVEREIGN IMMUNITY

Number 8—Revisions of the Governmental Liability Act
BACKGROUND

In 1963, upon the recommendation of the Law Revision Commission,!
the Legislature enacted comprehensive legislation dealing with the lia-
bility of public entities and their employees.? This legislation was de-
signed to meet the most pressing problems created by the decision of the
California Supreme Court in Muskopf v. Corning Hospital District, 55
Cal.2d 211, 11 Cal. Rptr. 89, 359 P.2d 457 (1961).

The Commission reported in its recommendation relating to the 1963
legislation that additional work was needed and that the Commission
would continue to study the subject of governmental liability. The Com-
mission has reviewed the legislation enacted in 1963 and has concluded
that a number of revisions should be made in this legislation.

Liability and Immunity of Public Entities and Public Employees

Because of the recent enactment of this legislation and because addi-
tional time is needed in which to appraise its effect, the Commission
makes no recommendation at this time in regard to the provisions of
the 1963 legislation that relate to substantive rules of liability and im-
munity of public entities and public employees. However, the provisions
of the Vehicle Code relating to liability arising out of ownership or op-
eration of motor vehicles were not specifically dealt with in 1963. These
provisions, which are separately discussed below, are in need of clari-
fication.

1See Recommendations Relating to Sovereign Immunity: Number 1—Tort Liability
of Public Entities and Public Employees; Number 2—Claims, Actions and Judg-
ments Against Public Entities and Public Employees; Number 3—Insurance Cov-
erage for Public Entities and Public Employees; Number j—Defense of Public
Employees; Number 5—Liability of Public Entities for Ownership and Operation
of Motor Vehicles; Number 6—Workmen’s Compensation Benefits for Persons
Assisting Law Enforcement or Fire Control Officers; Number T—Amendments
and Repeals of Inconsistent Special Statutes, 4 CAL. Law REVISION CoMM’'N,
REP., REC. & STUDIES 801, 1001, 1201, 1301, 1401, 1501, and 1601 (1963). For a
legislative history of these recommendations, see 4 CAL. Law REvVIsION CoMM'N,
REP., REC. & STUDIES 211-213 (1963). See also A Study Relating to Sovereign
Immunity, 5 CaL. Law REvisioN CoMM’N, REp.,, REC. & STUDIES 1 51963).
3 Cal. Stats. 1963, Ch. 1681. (Sovereign immunity—tort liability of public entities
and public employees.)
Cal. Stats. 1963, Ch. 1715. (Sovereign immunity—claims, actions and judgments
against publie entities and publiec employees.)
Cal. Stats. 1963, Ch. 1682. (Sovereign immunity—insurance coverage for public
.entities and public employees.)
Cal. Stats. 1963, Ch. 1683. (Sovereign immunity—defense of public employees.)
Cal, Stats. 1963, Ch. 1684. (Sovereign immunity—workmen’s compensation benefits
for persons assisting law enforcement or fire control officers.)
Cal. Stats. 1963, Ch. 1685. (Sovereign immunity—amendments and repeals of in-
consistent special statutes.)
Cal. Stats. 1963, Ch. 1686. (Sovereign immunity—amendments and repeals of in-
consistent special statutes.)
Cal. Stats. 1963, Ch. 2029. (Sovereign immunity—amendments and repeals of in-
consistent special statutes.)

(405)
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Liability of Public Entities for Ownership and Operation of
Motor Vehicles

Sections 17000-17004 govern the liability of public entities for in-
juries arising out of the operation of motor vehicles. The meaning and
effect of these sections is not clear in the light of the Governmental
Liability Act enacted in 1963; in some respects, these sections are
actually misleading. Clarifying legislation is therefore mneeded. The
most important features of the clarifying legislation recommended by
the Commission are as follows:

(1) Vehicle Code Section 17001 is amended to recognize that gov-
ernmental liability may exist for intentional as well as negligent torts
committed with a motor vehicle. Liability for intentional torts com-
mitted in the seope of employment exists generally under Government
Code Section 815.2. See VAN ALSTYNE, CALIFORNIA (OVERNMENT TORT
Liasmiry § 7.67 (Cal. Cont. Ed. Bar 1964).

(2) Vehicle Code Section 17002 is repealed. This section, which
grants public entities certain subrogation rights against public em-
ployees, is inconsistent with the policies expressed in the Governmental
Liability Act and was probably repealed by implication by the enact-
ment of the Governmental Liability Act. See VAN ALSTYNE, CALIFORNIA
GovErNMENT TorT LiaBiLiTy § 7.69 (Cal. Cont. Ed. Bar 1964).

(3) Public entities are expressly made subject to the limited, sec-
ondary liability to which all other motor vehicle owners are subject
when a person operating a vehicle with the owner’s consent negligently
causes injury. It seems likely that such liability has existed since the
abolition of the doctrine of governmental immunity by judicial deci-
sion and by the Governmental Liability Act. See VAN ALSTYNE, CALI-
FORNIA (ROVERNMENT Tort Liasmuity § 7.65 (Cal. Cont. Ed. Bar 1964).

Claims and Actions Against Public Entities and Public Employees

The legislation enacted in 1963 also contained numerous procedural
provisions relating to claims and actions against public entities and
public employees. The Commission has studied these provisions in
detail and recommends a number of changes designed to simplify
procedures, to clarify statutory language, to implement more precisely
certain policies, and to facilitate the use of the 1963 legislation. The
Commission also recommends several significant changes in the existing
law relating to claims and actions against public entities and public
employees. The significant changes are indicated below.

Claims Procedures Established by Agreement or by Charter,
Ordinance, or Regulation

The 1963 legislation permits the establishment of a claims procedure
by agreement between public entities and persons contracting with
them and, as to claims not governed by the statute, also authorizes the
establishment of local claims procedures by charter, ordinance, or regu-
lation. The existing law contains certain minimum procedural limita-
tions on claims procedures established by charter, ordinance, or regu-
lation. The Commission recommends that these procedural limitations
be clarified and, also, that similar procedural protection be provided
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for those procedures established by agreement. These minimum pro-
tections may be summarized as follows:

(1) No claims procedure may require a shorter time for the pres-
entation of a claim than 100 days after the accrual of the cause of
action nor provide a longer time for board consideration than 45 days
after the presentation of the claim (unless the time is extended by
separate agreement).

(2) No claims procedure may authorize the consideration, settlement,
or payment of a claim by a claims board or commission or by a publice
employee except as authorized by the 1963 legislation in Government
Code Sections 935.2-935.6.

(3) The late claim procedure is made specifically applicable to any
procedure governed by agreement or by charter, ordinance, or regu-
lation.

(4) If presentation of a claim and action by the board is required
by the procedure as a prerequisite to suit, the statute of limitations
and the limitation on the scope of the action provided in the 1963
legislation is made applicable to such action.

Late Claim Procedure

The procedure preseribed by the 1963 legislation for obtaining judi-
cial relief following denial of an application for leave to present a late
claim has proved to be cumbersome and unnecessarily eomplex. The
Commission recommends that this procedure be modified as follows:

(1) Following a public entity’s rejection of an application for leave
to present a late claim, the injured person should be able to petition
a court for an order dispensing with the necessity of presenting a
claim as a prerequisite to suit. If the ecourt rules in his favor, suit on
the claim should be permitted without the necessity of presenting a
claim to the board as is now required by the 1963 legislation.

(2) A longer period of time than is now available should be per-
mitted in which to seek judicial relief following denial of an applica-
tion for leave to present a late claim. The 20 days presently provided
should be changed to six months to coincide with the normal statute
of limitations that would be applicable if the late claim were accepted
procedurally but rejected on the merits by the public entity.

(3) In the case of a claim against the State, the petition for judicial
relief under this procedure should be filed in the same county in which
an action on the claim could be brought, thereby making uniform the
venue provisions for the petition proceeding and a suit on the cause
of action.

Roster of Public Agencies

Legislation enacted in 1963 on recommendation of the State Bar
requires that certain local public entities provide and maintain in a
Roster of Public Agencies certain information regarding the agency
that is needed to enable or assist a person to comply with any applicable
claims presentation procedures. The Commission recommends that this
legislation be clarified so that:

(1) Tt will be clear that the presentation of a claim in accord with
the information contained in the Roster will be deemed sufficient pres-
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entation to the public entity whether or not the information contained
in the Roster is consistent with the actual faects.

(2) No claim need be presented if a public entity that is required
by law to comply with the Roster requirements has failed to do so
within 70 days after the cause of action has accrued—a period of
time fair both to the entity and the claimant.

(3) Good and sufficient service of process may be made on a public
entity if service is made in acecord with the information supplied by
the public entity in the Roster, and substituted service may be made
on a public entity that fails to comply with the Roster requirements.

PROPOSED LEGISLATION

The legislation recommended by the Commission is set out below. It is
divided into two separate bills, one relating to the liability of public
entities for ownership and operation of motor vehicles and the other
dealing with recommended changes in the 1963 legislation relating to
claims and actions against public entities and public employees. A
Comment follows each section of the proposed legislation to explain
the purpose of the recommended revision.

Liability of Public Entities for Ownership and Operation of
Motor Vehicles

An act to amend Sections 17000, 17001, and 17004 of, and to
repeal Section 17002 of, and to add Section 17002 to, the
Vehicle Code, relating to liability arising out of ownership
or operation of vehicles.

The people of the State of California do enact as follows:

Secrion 1. Section 17000 of the Vehicle Code is amended
to read:

17000. As used in this chapter : ; “publie ageney’ means
Litieal subdivision of the State; or the State Compensation In-
suranee Fund:

(a) ““Employee’’ includes an officer, employee, or servant,
whether or not compensated, but does mot include an inde-
pendent contractor.

(b) ““Employment’ includes office or employment.

(¢) “‘Public entity’’ includes the state, the Regents of the
Unwersity of California, a county, city, district, public au-
thority, public agency, and any other political subdivision or
public corporation in the state.

Comment. This amendment makes applicable to motor vehicle cases
the same definitions that apply to other tort actions against public en-
tities. See Govr. Cope §§ 810.2, 810.4, and 811.2.
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Sec. 2. Section 17001 of said code is amended to read:

17001. Any puble ageney owning any motor wehiele i
responsible to every persen who sustaing any damage by reason
of death; or injury to persen or property as the result of the
negligent operation of the motor vehiele by an offieer; agent; or
employee or as the result of the negligent operation of any
other motor vehiele by any eofficer; agent; or employee when
aeting within the seope of his office; ageney; or employment:
The injured person may sue the publie ageney in any eourd
e#eempete&ta&md&e&enm%h&s&&temt—hemaﬂﬂefdﬁeeﬁed

A publzc entity is liable for death or injury to person or
property proximately caused by a negligent or wrongful act
or omission in the operation of any motor vehicle by an em-
ployee of the public entity acting within the scope of his em-
ployment.

Comment. The Governmental Liability Act specifically imposes li-
ability on public entities for the intentional as well as the negligent
torts committed by public employees in the scope of their employment.
This amendment removes any doubt which may exist concerning the
applicability of this principle to torts involving the operation of mo-
tor vehicles. See VAN ALSTYNE, CALIFORNIA GOVERNMENT ToRT Lia-
BrLITY § 7.67 (Cal. Cont. Ed. Bar 1964).

To the extent that the term ‘‘servant’’ can be considered to describe
a narrower classification of persons than the term ‘‘agent,”’ the amend-
ment restricts the liability of public entities to cases involving the for-
mer class of persons in conformity with the Governmental Liability
Act. See Govr. CopE § 810.2; VEHICLE CoDE § 17000 (amended).

Sec. 3. Section 17002 of said code is repealed.

17002. If there is recovery under this chapter against a
publie ageney; it shall be subrogated to all the righis of the
person injured against the offieer; agent; or employee and may
reeover from the officer; azent; or employee the total amount
of any judement and costs reeovered against the publie ageney;
together with eosts therein:

Comment. Vehicle Code Section 17002, which grants a right of
subrogation against the public employee to a public entity vicariously
liable for his negligent operation of a motor vehicle, probably was im-
pliedly repealed by the 1963 legislation which makes a publie entity
ultimately liable for the torts of public personnel within the scope of
their public service unless the officer, servant, or employee was guilty
of actual fraud, corruption, or actual malice. See Govr. CopE § 825.2. It
should, therefore, be explicitly repealed.

SEc. 4. Section 17002 is added to said code, to read:

17002. Subject to Article 4 (commencing with Section 825)
of Chapter 1 of Part 2 of Division 3.6 of Title 1 of the Govern-
ment Code, a public entity is liable for death or injury to
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person or property to the same extent as a private person under
the provisions of Article 2 (commencing with Section 17150)
of this chapter.

Comment. Prior to the decision of the California Supreme Court in
Muskopf v. Corning Hospital District, 55 Cal.2d 211, 11 Cal. Rptr. 89,
359 P.2d 457 (1961), the liability of public entities as vehicle owners
had been limited by judieial decision to vehicles maintained for use in
‘“‘proprietary’’ activities; no vehicle ownership liability existed where
the publicly owned vehicle was maintained solely for use in ‘‘govern-
mental’’ activities. This ‘‘governmental-proprietary’’ distinetion, how-
ever, was abolished by the Muskopf decision and by the 1963 legislation
enacting the Governmental Liability Act. Hence, it is probable that
ownership liability exists today for public entities. See VAN ALSTYNE,
CaLmrorNIA GOVERNMENT Torr LiaBmiry § 7.65 (Cal. Cont. Ed. Bar
1964). The addition of Seection 17002 to the Vehicle Code states this
liability explicitly. Of course, liability based solely on vehicle ownership
and not arising out of a master-servant relationship is only a secondary
liability that is expressly limited in dollar amount. See VEHICLE CODE
§§ 17151, 17152.

The reference at the beginning of this section to the indemnification
provisions of the Governmental Liability Act makes it clear that these
provisions, rather than Vehicle Code Section 17153, control subroga-
tion rights of the public entity where liability is based upon the acts
or omissions of public personnel acting within the scope of their publie
employment. This does not, of course, affect the application of the
subrogation rights expressed in Section 17153 where the liability of
the public entity is based solely upon vehicle ownership and does not
arise by reason of the entity’s viecarious responsibility for the acts or
omissions of public personnel acting within the scope of public em-

ployment.

Sec. 5. Section 17004 of said code is amended to read:

17004. No member of any police or fire department main-
tained by a eounti; eity; or distriet; and no member of the
California Highway Patrel or employce of the Division of
Porestey; i A public employee is not liable for civil damages
on account of personal injury to or death of any person or
damage to property resulting from the operation, in the line
of duty, of an authorized emergency vehicle while respond-
ing to an emergency call or when in the immediate pursuit
of an actual or suspected violator of the law, or when respond-
ing to but not upon returning from a fire alarm or other
emergency call.

Comment. This amendment extends to all public employees the
immunity granted by this section. This extension of immunity is ap-
propriate in light of the broad definition of ‘‘authorized emergency
vehiele’’ contained in Vehicle Code Section 165 (added by Cal. Stats.
1961, Ch. 653, § 12, p. 1858).
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Claims and Actions Against Public Entities and Public Employees

Amn act to amend Sections 910, 910.4, 911.4, 911.6, 912.2, 912.4,
915, 930, 930.2, 935, 935.2, 935.4, 943, 945.4, 945.6, 945.8,
950.2, 950.4, 950.6, 960.4, 53050, and 53051 of, to add Sec-
tions 930.4, 930.6, 946.4, 946.6, 960.2, 960.3, and 960.8 to,
and to repeal Sections 912, 945.5, 960.2, and 53052 of, the
Government Code, relating to the liability of public entities
and public officers, servants, and employees.

The people of the Sitate of California do enact as follows:

Section 1. Section 910 of the Government Code is
amended to read:

910. A claim shall be presented by the claimant or by a
person acting on his behalf and shall show:

(a) The name and post office address of the claimant;

(b) The post office address to which the person presenting
the claim desires notices to be sent;

(e¢) The date, place and other circumstances of the occur-
rence or tranmsaction which gave rise to the claim asserted;

(d) A general description of the indebtedness, obligation,
injury, damage or loss incurred so far as it may be known at
the time of presentation of the claim; and

(e) The name or names of the public employee or employees
causing the injury, damage, or loss, if known - ; and :

(£) The amount claimed as of the date of presentation of
the claim, including the estimated amount of any prospective
injury, damage, or loss, insofar as it may be known at the
time of the presentation of the claim, together with the basis
of computation of the amount claimed.

Comment. This amendment to Section 910 merely makes a techni-
cal correction in punctuation to clarify the relationship of subdivision
(f) to the remaining subdivisions in this section.

Sec. 2. Section 910.4 of said code is amended to read:

910.4. The board may provide forms specifying the infor-
mation to be contained in claims against the public entity. If
the board provides forms pursuant to this section, the person
presenting a claim need not use such form if he presents his
claim in conformity with Sections 910 and 910.2. I£ he uses
the form provided pursuant to this scetion and eomplies sub-
gtantiaHy swith its requirements; he shall be deemed to have
ecomplied with Seetions 910 and 930:2: A claim presented on a
form provided pursuant to this section shall be deemed to be
in conformity with Sections 910 and 910.2 if the clatm complies
substantially with the requirements of the form or with the

. requirements of Sections 910 and 910.2.

Comment. The last sentence in this section as originally enacted
has created uncertainty. In some cases, particular claim forms provided
by a public entity impose requirements not required by Section 910;
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for example, the claim form preseribed by the State Board of Control
(2 Can. ApmiN. Copk §§ 631, 632.5) requires that the claim be verified.
Thus, this section might be construed to bar suit where a claimant failed
to comply with the requirements of a particular form supplied by the
public entity even though he fully complied with the requirements of
Sections 910 and 910.2. The amendment makes it clear that a claim pre-
sented on an officially preseribed form (such as the State Board of
Control form) is sufficient if the information given substantially satis-
fies the requirements either of Sections 910 and 910.2 or of the form.

Sec. 3. Section 911.4 of said code is amended to read:

9114. (a) When a claim that is required by Seetion 911.2
to be presented not later than the 100th day after the acerual
of the cause of action is not presented within such time, a
written application may be made to the publie entity for leave
to present such claim.

(b) The application shall be presented to the public entity
as provided in Article 2 (commencing with Section 915) of
this chapter within a reasonable time not to exceed one year
after the accrual of the cause of action and shall state the
reason for the delay in presenting the claim. The proposed
claim shall be attached to the application.

Comment. The amendment merely divides this section into two
subdivisions to facilitate the inclusion of cross-references to subdivi-
sion (b) in Section 930.4 (added) and in Section 935 (amended).

Sec. 4. Section 911.6 of said code is amended to read:

911.6. (a) The board shall grant or deny the application
within 35 45 days after it is presented to the board. If the
board does not act upon the application within 36 45 days after
the application is presented, the application shall be deemed to
have been denied on the 36tk 45th day.

(b) The board shall grant the application where:

(1) The failure to present the claim was through mistake,
inadvertence, surprise or excusable neglect and the public en-
tity was not prejudiced by the failure to present the claim
within the time specified in Section 911.2; or

(2) The elaiment person required to present the claim was
a minor during all of the time specified in Section 911.2 for
the presentation of the claim; or

(8) The elaimant person required to present the claim was
physically or mentally incapacitated during all of the time
specified in Section 911.2 for the presentation of the claim and
by reason of such disability failed to present a claim during
such time; or
" (4) The elaimant person required to present the claim died
before the expiration of the time specified in Section 911.2 for
the presentation of the claim.

Comment. By extending the time for board action an additional 10
days, the amendment to subdivision (a) makes the time within which
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the board may act on an application for leave to present a late elaim
the same as that within which it may act on a claim or an amended
claim. See Section 912.4.

Subdivision (b) has been amended to identify more accurately the
person to whom the section refers. By definition, he is not a ‘‘claimant’’
because he has filed no claim.

SEc. 5. Section 912 of said code is repealed.

£ In the ease of a eleim against & loeal publie entity; the

£2) In the ease of & elaim against the State; the superior
eourt of eny eounty in which the Attormey General has an

) The superior eours chall grant leave to present a elaim
the eourt finds thab the application to the beard under See-
tion 8114 was made within a reasenable time net to execed
one year after the acerual of the eause of aetion end was
denied or deemed denied pursusnt to Seetion 9116 and that:
inadventenee; parprise or exeusable negleet unless the publie
be prejudieed if leave o present the eloim were grented; or

{2) The eleimant was & minor during all of the time speei-
fied in Seetion 911.2 for the presentation of the elaim or

{3} The elaimant was physieelly or mentelly ineapaecitated
to present o elaim during sueh times op

£e) Applieation to the superior eourt for leave to present
& elaim under this seetion must be made by & petition showing
) that applieation was made to the board under Secetion
9114 and was denied or deemed denied and {2} the reasen
for the failure to present the elaim: A eopy of the proposed
elaim shall be atteched to the petition: The petition shall be
fled within 20 deys after the applieation to the board is denied
or deemed denied:

{3 A eopy of the petition and the proposed elaim end o
be sexved {1} on the elerk or seeretary or beard ef the loeal
publie entity if the elaim is against a loeal publie entity; or
éﬂ-}e&theS%&teBe&rdéGe&&eleriﬁsseereﬁaryi-ﬁ%hee}&im
i against the State; not less than 10 days before the hearing:
upon the applieation: The determination shall be made upen
the basis of the petition; any affidavits in suppert of or in
ecived at the hearing on the petition:
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Comment. This section is repealed in favor of a new section (Seec-
tion 946.6) that provides a simplified procedure for seeking judicial
relief from the claims presentation procedures in certain cases after the
governing board has failed to act favorably on an application made
to it for leave to present a late claim. For a discussion of the differences
between the existing procedure and the new procedure, see the Com-
ment to Section 946.6 (added).

Sec. 6. Section 912.2 of said code is amended to read:

912.2. If an application for leave to present a claim is
granted by the board pursuant to Section 911.6, er if & peti-
tion for leave to present a elaim is granted by the eourt pur-
suant to Seetion 912: the claim shall be deemed to have been
presented to the board upon the day that leave to present the
claim is granted.

Comment. This amendment merely strikes the reference to the
procedure specified in Section 912 because that procedure is superseded
by the more simplified procedure set out in Section 946.6 (added).

SEc. 7. Section 912.4 of said code is amended to read:

9124. (a) The board shall act on a claim in the manner
provided in Section 912.6 or 912.8 within 45 days after the
claim has been presented. If a claim is amended, the board
shall act on the amended claim within 45 days after the
amended claim is presented.

(b) The claimant and the board may extend the period
within which the board is required to act on the claim by
written agreement made :

(1) Before er after the expiration of such period - ; or

(2) After the expiration of such period if an action based

. on the claim has not been commenced and is not yet barred
by the period of limitations provided in Section 945.6.

(c) If the board fails or refuses to act on a claim within
the time preseribed by this section, the claim shall be deemed
to have been rejected by the board on the last day of the
period within which the board was required to act upon the
claim. If the period within which the board is required to act
is extended by agreement pursuant fo this section , whether
made before or after the expiration of such period, the last
day of the period within which the board is required to act
shall be the last day of the period specified in such agreement.

. Comment. This amendment makes it clear that an agreement ex-
tending the board’s time to act on a claim must be entered into before
an action is commenced or before the action is barred by the applicable
statute of limitations (the six-month period allowed by Section 945.6
after rejection of the claim), thus conforming this section to Section
913.2 (which permits previously rejected claims to be reconsidered and
settled before, but not affer, they are barred by the applicable statute
of limitations).
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SEc. 8. Section 915 of said code is amended to read:

915. (a) A claim, any amendment thereto, or an applica-
tion to the public entity for leave to present a late claim shall
be presented to a local public entity by:

(1) Delivering it to the clerk, secretary or auditor thereof;
or

(2) Mailing it to such clerk, secretary or auditor or to the
governing body at its principal office.

(b) A claim, any amendment thereto, or an application for
leave to file a late claim shall be presented to the state by:

(1) Delivering it to an office of the State Board of Control;
or

fﬁ(2) Mailing it to the State Board of Control at its principal
office.

(e) A claim, amendment or application shall be deemed to
have been presented in compliance with this section even
though it is not delivered or mailed as provided in this section
if it is actually received by the clerk, secretary, auditor or
board of the local public entity, or is actually received at an
office of the State Board of Control, within the time preseribed
for presentation thereof.

(d) A claim, amendment or application shall be deemed to
have been presented in compliance with this section to a public
agency as defined in Section 53050 if it is delivered or mailed
within the time prescribed for presentation thereof in com-
formity with the information contained in the statement in
the Roster of Public Agencies pertaining to that public agency
which is on file at the time the claim, amendment or applica-
tion is delivered or mailed. As used in this subdivision, ““state-
ment in the Roster of Public Agencies’’ means the statement
or amended statement in the Roster of Public Agencies in the
office of the Secretary of State or in the office of the county
clerk of any county in which such statement or amended state-
ment s on file.

Comment. Subdivision (d) of this section is necessary to fill in a
gap in the 1963 legislation requiring certain public agencies to file and
maintain in a Roster of Public Agencies certain information necessary
to facilitate compliance with the claims filing procedure. Section 945.5,
(repealed) dispensed with the necessity of presenting a claim to any
public agency that had not complied with the Roster requirements. It
was silent, however, as to the effect to be given a claim presented in
accord with the information filed in the Roster if the information was
incomplete, inaccurate or for any other reason deviated from the actual
facts. This amendment makes it clear that the presentation of a claim,
amendment or application in conformity with the information filed by
the public entity in the Roster of Public Agencies constitutes sufficient
presentation even if the information does not reflect the actual facts.

Src. 9. Section 930 of said code is amended to read:
930. The State Board of Control may, by rule, authorize
any state agency to include in any written agreement to which
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the agency is a party, provisions governing (a) the presenta-
tion, by or on behalf of any party thereto, of any or all claims
which are required to be presented to the board arising out of
or related to the agreement and (b) the consideration and pay-
ment of such claims. A elaims proeedure established by an
agrecment made pursuant to this seetion exelusively governs
%hee}mmstemehﬁfel&tes;exeepbt-ha%a%eeﬂeﬂs%%e
912-2; inelusive; are applicable to all sueh elaims. As used in
this section, ‘‘state agency’’ means any office, officer, depart-
ment, division, bureau, board, commission or agency of the
state, claims against which are paid by warrants drawn by the
Controller.

Comment. The amendments to Sections 930 and 930.2 are necessary
because the deleted language is superseded by Section 930.4 (added),
which states in detail how .the late claim procedure of Sections 911.4
to 912.2 applies to claims governed by the contractual procedures here
authorized.

SEc. 10. Section 930.2 of said code is amended to read:

930.2. The governing body of a local public entity may
include in any written agreement to which the entity, its gov-
erning body, or any board or employee thereof in an official
capacity is a party, provisions governing the presentation,
by or on behalf of any party thereto, of any or all claims
arising out of or related to the agreement and the considera-
tion and payment of such claims. The written agreement may
incorporate by reference claim provisions set forth in a spe-
cifically identified ordinance or resolution theretofore adopted
by the governing body. A elaims proeedure established by an
agreement made pursuant to this seetion exelusively governs
the elaims to whieh it relates; exeept that Seetions 9114 to

Comment. See the Comment to Section 930.

Sec. 11. Section 930.4 is added to Chapter 5 (commencing
with Section 930) of Part 3 of Division 3.6 of Title 1 of said
code, to read:

930.4. A claims procedure established by agreement made
pursuant to Section 930 or Section 930.2 exclusively governs
the claims to which it relates, except that:

(a) The procedure so preseribed may not require a shorter
time for presentation of any claim than 100 days after the
accrual of the cause of action to which the claim relates.

(b) The procedure so prescribed may not provide a longer
time for the board to take action upon any claim than the time
provided in Section 912.4.

(e) The procedure so prescribed may not authorize the con-
sideration, adjustment, settlement, allowance or payment of a
claim by any claims board or commission or employee of a local
public entity contrary to the provisions of Section 935.2 or
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935.4 or by any state agency contrary to the provisions of
Section 935.6.

(d) If the procedure so prescribed requires a claim to be
presented within a period of less than one year after the
accrual of the cause of action and such claim is not presented
within the required time, an application may be made to the
public entity for leave to present such claim. Subdivision (b)
of Section 911.4, Sections 911.6 to 912.2, inclusive, and Section
946.6 are applicable to all such claims, and the time specified
in the agreement shall be deemed the ‘‘time specified in Sec-
tion 911.2’’ within the meaning of Sections 911.6 and 946.6.

Comment. The purpose of this new section is to spell out the limi-
tations on contractual claims procedures and to clarify the application
of the late claim procedure to such claims.

In the interest of uniformity of policy and in order to prevent the
setting of an excessively short presentation time by a ‘‘small print’’
clause in a contract form prepared by the public entity, the 100-day
period specified in Section 911.2 is declared in this section to be a mini-
mum period for contractual claims procedures. Thus, all claimants will
know that they always have at least 100 days in which to present a
claim whether the claim is governed by the statutory rule of Section
911.2, by the contractual procedures specified in an agreement with a
public entity as authorized under Section 930 or 930.2 or by a local
ordinance or charter provision adopted pursuant to Section 935.

Similarly, subdivision (b) makes all claims subject to a uniform rule
governing the period of time for their eonsideration and disposition.

Subdivision (c) is designed to prevent the avoidance, by a claims pro-
cedure established by agreement, of the limitations on administrative
claims settlements provided in Section 935.4 (limit of $5,000 for an
employee of a local public entity in the absence of charter authority
to exceed this amount) or Section 935.6 (limit of $1,000 for a state
agency).

Subdivision (d) makes explicit how the late claim procedure applies

to claims covered by an agreement made pursuant to Section 930 or
930.2

SEc. 12. Section 930.6 is added to Chapter 5 (commencing
with Section 930) of Part 3 of Division 3.6 of Title 1 of said
code, to read:

930.6. A claims procedure established by agreement made
pursuant to Section 930 or Section 930.2 may include a re-
quirement that a claim be presented and acted upon as a pre-
requisite to suit thereon. If such requirement is included, any
action brought against the publie entity on the claim shall be
subject to the provisions of Section 945.6 and Section 946.

Comment. This new section makes applicable to claims governed
by contractual claims procedures the same six-month statute of limita-
tions (Section 945.6) and the same general rules limiting suit on a
claim to that portion of the claim rejected by the board and not waived
by the claimant (Section 946) as apply to claims governed by other
claims procedures.
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SEc. 13. Section 935 of said code is amended to read:

935. (a) Claims against a local public entity for money or
damages which are excepted by Section 905 from Chapter 1
(commencing with Section 900) and Chapter 2 (commencing
with Section 910) of this part, and which are not governed
by any other statutes or regulations expressly relating thereto,
shall be governed by the procedure preseribed in any charter,
ordinance or regulation adopted by the local publie entity.

(b) The procedure so prescribed may include a requirement
that a claim be presented and acted upon as a prerequisite to
suit thereon ; but . If such requirement is tncluded, any action
brought against the public entity on the claim shall be sub ject
to the provisions of Section 945.6 and Section 946. ‘

(¢) The procedure so preseribed may not require a shorter
time for presentation of any claim than the time provided in
Section 911.2 ner.

(d) The procedure so prescribed may not provide a longer
time for the board to take action upon any claim than the time
provided in Section 912.4; and Seetions 9114 to 9122 in-
elusive; are appliesble to all elaims governed thereby .

(e) When a claim required by the procedure to be presented
within a period of less than one year after the accrual of the
cause of action is mot presented within the required time, an
application may be made to the public entity for leave to pre-
sent such claim. Subdivision (b) of Section 911.4, Sections
911.6 to 912.2, inclusive, and Sections 946.4 and 946.6 are
applicable to all such claims, and the time specified in the
charter, ordinance or regulation shall be deemed the ““time
specified in Section 911.2”° within the meaning of Sections
911.6 and 946.6.

Comment. The amendment to this section makes applicable to
claims procedures prescribed by local charter or ordinance provisions
the same basic policies recommended in regard to claims governed by
contractual claims procedures. See Sections 930 and 930.2 (amended )
and Sections 930.4 and 930.6 (added) and the Comments thereto. Taken
together, these several sections provide with respect to all claims—
whether governed by statute, by contract procedures or by local charter
or ordinance provisions—that :

(1) At least 100 days must be allowed in which to present claim.

(2) The board may not be given more than 45 days after presenta-
tion to act on a claim (unless the period for consideration is extended
by agreement).
~ (3) Where prior presentation and rejection of a claim is required
as a prerequisite to commencing a suit, a uniform six-month period of
limitations is applicable.

(4) Where the time for presentation of a claim is less than one year,
the late claim procedures are applicable.

"~ 8ec. 14. Section 935.2 of said code is amended to read:
935.2. A charter provision, or a local public entity by ordi-
nance or resolution, may establish a claims board or commds-
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sion of not less than three members to perform such functions
of the governing body of the public entity under this part as
are prescribed by the local public entity. The loeal pubke
entity A charter provision, ordinance or resolution may pro-
vide that, upon the written order of the claims board or com-
mission , the auditor or other fiscal officer of the local publie
entity shall cause a warrant to be drawn upon the treasury of
the local public entity in the amount for which a claim has
been allowed or compromised or settled.

Comment. As originally drafted, Section 935.2 authorized local

public entities to establish claims boards to perform the functions of
the ‘governing body in passing on claims and late claim applications,
and Section 935.4 authorized local public entities to delegate these func-
tions to claims officers. In the course of consideration by the Legislature,
Section 935.4 was amended to refer to ‘‘commissions,’”’ thus causing
the two sections to overlap substantially.
. This overlap creates an ambiguity because Section 935.4 contains an
express limitation of $5,000 on the authority to delegate settlement of
claims except where a higher figure is authorized by a city or county
charter approved by the voters, whereas no such dollar limit is con-
tained in Section 935.2. The amendments to Sections 935.2 and 935.4
eliminate this ambiguity.

Sec. 15. Section 935.4 of said code is amended to read:

9354. A charter provision, or a local public entity by ordi- -
nance or resolution, may authorize an employee or eommission
of the local public entity to perform such functions of the gov-
erning body of the public entity under this part as are pre-
seribed by the local public entity, but only a charter provision
may met authorize such employee or eommission to allow, com-
promise or settle a claim against the local public entity if the
amount to be paid pursuant to such allowance, compromise or
settlement exceeds five thousand dollars ($5,000) ; exeept that
a Sharter provision may autherize a publie employee or eom-
mission to allow; eompromise or settle & elaim; even where the
amount to be paid execeds five thousand dellars £$5;000) . A
charter provision, ordinance or resolution may provide that,
upon the written order of such employee or eommission , the
auditor or other fiscal officer of the local public entity shall
cause a warrant to be issued upon the treasury of the local
publie entity in the amount for which a claim has been allowed,
compromised or settled.

" Comment. See the Comment to Section 935.2 regarding the dele-
tion of the reference to ‘‘commission’’ in this section. The remaining
changes simply clarify the section.

SEc. 16. Section 943 of said code is amended to read:
©943.  This part does not apply to claims or actions against
the Regents of the University of California nor to claims or
actions against an employee or former employee of the Regents
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of the University of California arising out of such employ-
ment .

Comment. The reference to “this part” ineludes the procedural
provisions governing actions against public employees as well as actions
against public entities. As enacted, this section only declared the pro-
visions in question inapplicable to claims or actions against the univer-
sity itself, thereby leaving in doubt the applicability (or inapplicabil-
ity) of the provisions to claims and actions against university em-
ployees. The amendment eliminates this ambiguity.

Sec. 17. Section 945.4 of said code is amended to read:

945.4. Ezcept as provided in Sections 946.4 and 946.6, no
suit for money or damages may be brought against a publie
entity on a cause of action for which a claim is required to be
presented in accordance with Chapter 1 (commencing with
Section 900) and Chapter 2 (commencing with Section 910)
of Part 3 of this division until a written claim therefor has
been presented to the public entity and has been acted upon by
the board, or has been deemed to have been rejected by the
board, in accordance with Chapters 1 and 2 of Part 3 of this
division.

Comment. The amendment to this section directs attention to the
exceptions to Section 945.4 that are stated in Sections 946.4 and 946.6
(added). See the Comments to the cited sections.

SEc. 18. Section 945.5 of said code is repealed.

846:5: Where provision is made by law or otherwise that
no sait may be brought ageinet any public ageney as defined in
Seetion 65350 unless and until o elaim is presented to sueh
egeney; or an employee therecof and sueh agener has failed 4o
file with the Seeretary of State and with the eounty elerk of
each eounty in which there io loeated any portion of the tem-
ritory of sueh publie ageney the information required to be
filed under Seetion 53061; then and in such ovent the presente-
tion of any such elaim shall not be required:

Comment. Section 945.5 is replaced by Section 946.4, by a new
subdivision added to Section 915 and by the detailed provisions of
Sections 960-960.8. See the Comments to the cited sections.

Sec. 19. Section 945.6 of said code is amended to read:

945.6. (a) Except as provided in Sections 946.4 and 946.6
and subject to subdivision (b) of this section , any suit brought
against a public entity on a cause of action for which a claim
is required to be presented in accordance with Chapter 1 (com-
meneing with Section 900) and Chapter 2 (commencing with
Section 910) of Part 3 of this division must be commeneced
within six months after the date the claim is acted upon by
the board, or is deemed to have been rejected by the board, in
accordance with Chapters 1 and 2 of Part 3 of this division.
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(b) When a person is unable to commence a suit on a cause
of action described in subdivision (a) within the time pre-
seribed in that subdivision because he has been sentenced to
imprisonment in a state prison, saek suit mush be
within the time limited for the commencement of such suit is
extended to six months after the date that the civil right to
commence such action is restored to such person , except that
the time shall not be extended if the public entity establishes
that the plaintiff failed to make a reasonable effort to com-
mence the suit, or to obtain a restoration of his civil right to
do so, before the expiration of the time prescribed in sub-
division (@) .

(¢) A person sentenced to imprisonment in a state prison
may not commence saek @ suit on @ cause of action described
in subdivision (a) unless he presented a claim in accordance
with Chapter 1 (commencing with Section 900) and Chapter
9 (commencing with Section 910) of Part 3 of this division

Comment. Although the imposition of a sentence to imprisonment
in a state prison constitutes the operative fact making effective a loss
of civil rights (see PENAL CODE § 2600), this section as enacted pro-
vided no standards for determining when failure to sue within a six-
month period could be said to be “because’’ of the imposition of the
sentence. The amendment clarifies this causal relationship by defining
it in terms of whether the claimant had made a reasonable effort to
commence the action (e.g., prior to sentence) or to obtain a restoration
of his civil right to do so. (Penal Code Sections 2600, 2601 and 3054
authorize a prisoner to apply for a limited restoration of civil rights.)

The amendment to subdivision (a) directs attention to the exceptions
to Section 945.6 that are stated in Sections 946.4 and 946.6 (added).
See the Comments to the cited sections.

The last sentence has been recast as a new subdivision with appropri-
ate rewording in the interest of clarity. Elimination of the last five
words in the original sentence precludes a contention that the late claim
procedures do not apply to prisoners’ claims.

SEc. 20. Section 945.8 of said eode is amended to read:

9458. Except where a different statute of limitations is
specifically applicable to the public entity, and except as pro-
vided in Sections 930.6 and 935, any action against a publie
entity upon a cause of action for which a claim is not required
to be presented in accordance with Chapter 1 (commencing
with Seection 900) and Chapter 2 (commencing with Section
910) of Part 3 of this division must be commenced within the
time prescribed by the statute of limitations that would be
applicable if the action were brought against a defendant
other than a public entity.

Comment. This amendment conforms Section 945.8 to the proposal,
incorporated in the language of new Section 930.6 (applicable to claims
procedures established by agreement) and amended Section 935 (ap-
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plicable to claims procedures established by local charter or ordinance),
that the maximum period of limitations for commencement of an action

SEc. 21. Section 946.4 is added to said code, to read:
946.4. (a) Where provision is made by or pursuant to law
- that no suit may be brought against a public agency as defined
in Section 53050 unless and until a claim is presented to the
agency, the failure to present a claim does not constitute a bar
or defense to the maintenance of a suit against such public
agency if, during the 70 days immediately following the ac-
crual of the cause of action :

(1) No statement pertaining to the public agency is on file,
or is placed on file, in the Roster of Public Agencies in the
office of the Secretary of State and of the county clerk of each
county in which the public agency then maintainsg an office, as
required by Section 53051; or

(2) A statement or amended statement pertaining to the
public agency is on file, or is placed on file, in the Roster of
Publie Agencies in the office of the Secretary of State and of
the county clerk of each county in which the public agency
then maintaing an office, but the information contained therein
is so inaccurate or incomplete that it does not substantially
conform to the requirements of Section 53051.

(b) On any question of fact arising within the scope of
paragraphs (1) and (2) of subdivision (a), the burden of
proof is upon the public agency,

(¢) This section is inapplicable where the presentation of a
claim is required by a claims procedure established by agree-
ment made pursuant to Section 930.2 unless the procedure so
prescribed requires that the claim be presented to the govern-
ing body of the public agency or to a person listed in Section
53051.

Comment. This section replaces present Section 945.5, enacted in
1963 as a part of a State Bar legislative program. Section 945.5 is un.
clear as to when the public agency’s failure to have its statement on
file in the Roster of Public Agencies is critical : when the cause of action
accrued, when an effort to present a claim was undertaken, when the
action was commenced or at some other time? The amendment makes
it clear that the Roster requirement is satisfied if the ageney is in com-
pliance not later than 70 days after the cause of action accrues. By
checking the Roster at the end of 70 days, a person can determine
whether he must present a claim within the remaining 30-day or 295.
day period (depending on the kind of claim asserted) available for
that purpose. If the agency is not then listed, he need not file a claim.
The public agency cannot thereafter file the required statement—per-
haps on the last day for presentation of the claim or of an application
for leave to present a late claim—and then contend that nonpresenta-
tion bars suit. Seventy days gives the public agency a reasonable time
within which to comply with the Roster procedure. On the other hangd,
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compliance within 70 days would not unduly prejudice the claimant
and should be permitted to cure any earlier default on the part of the
agency. The same considerations that govern the failure of a public
agency to have a statement on file in the Roster of Public Agencies
apply with equal force in a case where the information supplied by the
agency is not in substantial compliance with the Roster requirements.

Because an agency required to comply with the Roster procedure is
in a better position than a claimant to know the facts concerning its
duty under the Roster procedure, subdivision (b) places the burden
of proof on questions arising under subdivision (a) on the agency.

Subdivision (¢) makes this section inapplicable to local claims pro-
cedures established by agreement unless the procedure requires a claim
to be presented to the same persons required to be listed in the Roster.
Moreover, the very purpose of the contract procedure may be to require
the filing of claims with persons other than those named in the Roster
of Public Agencies legislation. In these cases, a claimant normally will
have prior notice as to the applicable claims procedure by reason of
the agreement.

SEc. 22, Section 946.6 is added to said code, to read:

946.6. (a) Where an application for leave to present a
claim is denied or deemed to be denied pursuant to Section
911.6, a petition may be made to the court for an order reliev-
ing the petitioner from the provisions of Section 945.4. The
proper’ court for filing the petition is a court of competent
jurisdiection in which a suit on the cause of action to which
the claim relates could be brought.

(b) The petition must show (1) that application was made
to the board under Section 911.4 and was denied or deemed
denied, (2) the reason for failure to present the claim within
the time limit specified in Section 911.2 and (3) the informa-
tion required by Section 910. The petition shall be filed within
six months after the application to the board is denied or
deemed to be denied pursuant to Section 911.6.

(¢) The court shall relieve the petitioner from the provi-
sions of Section 945.4 if the court finds that the application to
the board under Section 911.4 was made within a reasonable
time not to exceed one year after the accrual of the cause of
action and was denied or deemed denied pursuant to Section
911.6 and that:

(1) The failure to present the claim was through mistake,
inadvertence, surprise or excusable neglect unless the publie
entity establishes that it would be prejudiced if the court re-
lieves the petitioner from the provisions of Section 945.4; or

(2) The person required to present the claim was a minor
during all of the time specified in Section 911.2 for the pres-
entation of the claim; or

(3) The person required to present the claim was physically
or mentally -incapacitated during all of the time specified in
Qection 911.2 for the presentation of the elaim and by reason
of such disability failed to present a claim during such time;
or v
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(4) The person required to present the claim died before
the expiration of the time specified in Section 911.2 for the
presentation of the claim.

(d) A copy of the petition and a written notice of the time
and place of hearing thereof shall be served not less than 10
days before the hearing on (1) the clerk or secretary or board
of the local public entit , if the respondent is a local public
entity, or (2) the State Board of Control or its secretary, if
_the respondent is the state.

(e) The court shall make an independent determination
upon the petition. The determination shall be made upon the
basis of the petition, any affidavits in support of or in opposi-
tion to the petition, and any additional evidence received at
the hearing on the petition.

(f) If the court makes an order relieving the petitioner
from the provisions of Section 945.4, suit on the cause of action
to which the claim relates must be filed in such eourt within
30 days thereafter.

Comment. Section 946.6 establishes a new procedure for obtaining
a judicial determination of the issue following a public entity’s rejec-
tion of an application for leave to present a late claim. Under the
original procedure enacted in 1963, a claimant was required to file
(within 20 days after the application for leave to DPresent a late claim
was denied or deemed denied pursuant to Section 911.6) a petition in
court for leave to present a late claim to the public entity. See Section
912 (repealed). As to claims against the State, venue for such a peti-
tion lay only in those counties in which the Attorney General main-
tains an office (Sacramento, San Franecisco and Los Angeles). This time
for filing was too short and the State venue provisions were incon-
venient both for claimants and the State.

Another defect in the original procedure is that it required a success-
ful petitioner to present his late claim to the entity, to be acted upon
in the ordinary way. Any benefit to be gained from so proceeding ap-
pears to be outweighed by the delay involved.

Aceordingly, the Commission recommends that the petition to a court,
following the presentation and rejection of an application to the publie
entity to present a late claim, be a petition for relief from having to
present any claim at all instead of one for leave to present a late claim.
The State venue problem is eliminated by providing that the proper
court for hearing the petition is a court of competent jurisdiction in
which a suit on the cause of action to which the claim relates could be
brought. The petition may be filed within six months after the appli-
cation for leave to present a late claim is denied or deemed to be denied,
the same period of time specified in Section 945.6 for commencing legal
action on a claim that has been denied or deemed denied on the merits.

The notice required to be given, the matters required to be shown in
the petition, the basis of the determination and the grounds upon which
relief may be granted remain the same as under existing law.

Subdivision (f) provides a special period of limitations on actions
that can be commenced only after relief from the claims presentation
requirements is granted pursuant to the provisions of this seetion.
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SEc. 23. Section 950.2 of said code is amended to read:
950.2. Except as provided in Section 950.4, a cause of ac-
tion against a public employee or former public employee fqr
injury resulting from an act or omission in the scope of his
employment as a public employee is barred if an action against
the employing public entity for such injury is barred under
,Seeéen%erisbmedbeeaﬂseé%hef-aﬂ-ufe-éa}%epfesem
awn%e&el&imtethepubl—ieeat—it—yer-éb—)%eeemmeﬂee%he
aetion within the time speeified in Seetion 946:6 Part 3 (com-
mencing with Section 900) of this division or under Chapter 2
(commencing with Section 945) of Part 4 of this division.
This section is applicable even though the public entity is im-
mune from liability for the injury.

Comment. This amendment makes it clear that suit against a
public employee or former employee is barred when a suit against the
entity is barred (1) by failure to present any claim at all or (2) by
presenting a claim that is insufficient, too late or for any other reason
inadequate to support an action against the employing public entity.
(The blanket reference to Part 3 makes the rule stated in this section
applicable as well to contractual claims procedures (see Section 930
et seq.) and local ordinance or charter claims procedures (see Section
935).) Likewise, if suit against a public entity is barred by the applica-
ble statute of limitations or by any other provision in Chapter 2 of Part
4 dealing with actions against public entities, suit against the public
employee or former employee is also barred.

The addition of the last sentence to this section eliminates an existing
ambiguity by providing that the presentation of a claim to the employ-
ing public entity is a prerequisite to suit against an employee notwith-
standing the fact that the applicable substantive law may declare the
entity to be immune from liability for the injury. Because the employ-
ing public entity is financially responsible for judgments against its
employees (see Section 825), the presentation of a claim is required in
all cases.

Sec. 24. Section 950.4 of said code is amended to read:

950.4. A cause of action against a public employee or for-
mer public employee is not barred by Section 950.2 if the
plaintiff pleads and proves that he did not know or have reason
to know, within the period preseribed for the presentation of
a claim to the employing public entity as a condition to main-
taining an action for such injury against the employing public
entity, as that period is prescribed by Section 911.2 or by such
other claims procedure as may be applicable, that the injury
was caused by an act or omission of the publie entity or by an
act or omission of an employee thereof of the public entily in
the scope of his employment as a public employee .

Comment. This amendment makes it clear that “the period for the
presentation of a claim’’ refers to the original claim presentation period
only and does not include the period within which a late claim applica-
tion could be submitted.
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The addition of the last clause is intended to forestall the possibility
of any contention that a claim is required to be presented whenever
the defendant is a public employee without regard to whether or not
he was acting in the scope of his employment when the act or omission
resulting in the injury oceurred.

SEc. 25. Section 950.6 of said code is amended to read:

950.6. When a written claim for money or damages for in-
jury has been presented to the employing public entity:

(a) A cause of action for such injury may not be main-
tained against the publie employee or former public employee
whose act or omission caused such injury until the claim has
been rejected, or has been deemed to have been rejected, in
whole or in part by the public entity.

(b) A suit against the public employee or former public
employee for such injury must be commenced within six
months after the date the claim is acted upon by the board,
or is deemed to have been rejected by the board, in accordance
with Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of this division
or; where .

(¢) When a person is unable to commence the suit within
saek the time prescribed in subdivision (b) because he has been
sentenced to imprisonment in a state prison, sueh suit must be
eommenced within the time limited for the commencement of
such suit is extended to six months after the date that the civil
right to commence such action is restored to such person ,
excepl that the time shall not be extended if the public em-
ployee or former public employee establishes that the plaintiff
failed to make a reasonable effort to commence the suit, or to
obtain a restoration of his civil right to do so, before the ex-
piration of the time prescribed in subdivision (b).

Comment. This amendment to Section 950.6 conforms the present
section to the amended version of Section 945.6.

Sec. 26. Section 960.2 of said code is repealed.
9602 I—n&nys&i%&ga—iﬁstapﬂb}ieageﬁeﬁﬁthege%méﬁg
i g any provision of law to the contrary. or if
thegevemingbedyeaﬁﬂeta%hduedﬂ-igeﬂeebe&uﬁd&t%he
ﬁeneﬁ%heeeuftefjﬁdget—ha%pefseﬁalsefﬁee%pfeeess
&g&iﬁﬂ%&pﬂ-bﬁeageﬁeyeaﬂﬁetbem&dewi{htheexefeisee%
%e%heSeefeé&r—ye%S%a%eefteaﬂypefseﬂef&p}eyediﬁhis
eﬁeei&t—hee&paei%ye%&n&ssésta&t%dep&t—y;em?}eyeém
héseﬁeei&%heeap&e%t—ye%&n&ss&séaﬁ%erdepﬂ%ﬁe%t-we
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ageney:
A fee of five dollars {$5) shall be paid by the plaintif to
theSeereta%ye%S%&te%e%eaehpﬁbHeageﬁeyeﬁwhiehserviee
Comment. Section 960.2 is replaced by two new sections, Sections
960.2 and 960.3. See the Comments to the cited sections.

SEc. 27. Section 960.2 is added to said code, to read:

960.2. Notwithstanding any provision of law to the con-
trary, service of process in an action or proceeding against a
public agency may be made in the manner provided in Section
960.3 if, during the 10 days immediately following the com-
mencement of the action or proceeding:

(a) No statement pertaining to the public agency is on file,
or is placed on file, in the Roster of Public Agencies in the
office of the Secretary of State and of the county clerk of each
county in which the public ageney then maintains an office,
as required by Section 53051; or

(b) A statement or amended statement pertaining to the
public agency is on file, or is placed on file, in the Roster of
Public Agencies in the office of the Secretary of State and of
the county clerk of each county in which the public agency
then maintains an office, but the information contained therein
is so inaccurate or incomplete that it does not substantially
conform to the requirements of Section 53051; or

(¢) A statement or amended statement pertaining to the
public agency is on file, or is placed on file, in the Roster of
Public Agencies in the office of the Secretary of State and of
the county clerk of each county in which the public agency
then maintains an office, but neither the governing body nor
any officer or agent of the public agency upon whom personal
service of process constitutes service upon the public agency
can thereafter, with due diligence, be personally served at the
address or addresses set forth in the statement.

Comment. This new section defines the ecircumstances in which
substituted service on the Secretary of State is permitted and eclarifies
several matters dealt with in former Section 960.2.

Failure to comply with Section 53051 is defined in the new section
as either the absence of a statement in the Roster of Public Agencies
or the presence in the Roster of a statement that is not in substantial
compliance with the requirements of Section 53051.

As enacted, Section 960.2 (repealed) authorized substituted service if
the governing board could not be found at the last known ‘‘official
mailing address’’ of the entity and if service could not be effected with
due diligence. Exeept as reflected in subdivision (e), this basis for
substituted service has been omitted in the new section. Under both the
repealed and the new section, no showing of diligence was or is required
if no statement is in the Roster; on the other hand, if a statement is
on file, all that would appear to be necessary to establish diligence is
a good faith effort to accomplish service at the addresses set forth in
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the statement. In any event, a court order must be obtained under new
Section 960.3 as under former Section 960.2.

Sec. 28. Section 960.3 is added to said code, to read:

960.3. (a) If it is shown by affidavit to the satisfaction of
the court or judge that the cireumstances required by Section
960.2 exist, the court or Judge may make an order that service
of process be made upon the public agency as provided in this
section.

(b) Service of process shall be made by:

(1) Leaving two copies of the process for each public agency
defendant to be served, together with two copies of the order
authorizing such service, in the hands of the Secretary of
State or in his office at Sacramento; or

(2) Mailing two copies of the process for each public ageney
defendant to be served, together with two copies of the order
authorizing such service, to the office of the Secretary of State
in Sacramento by certified or registered mail, addressee only,
return receipt requested. Service shall be effective as of the
day the return receipt is received from the office of the Secre-
tary of State.

(¢) Service in this manner constitutes personal service upon
the public agency.

(d) A fee of five dollars ($5) shall be paid by the plaintiff
to the Secretary of State for each public agency on which serv-
ice is made in this manner.

Comment. This section is new. It is an adaption of part of former
Section 960.2 which has been recast as two separate sections in the
present proposal. See new Section 960.2 and the Comment thereto. The
means by which service may be made by delivery to the Secretary of
State are similar to the means for substituted service provided in Ve-
hicle Code Section 17454,

SEC. 29. Section 960.4 of said code is amended to read:

960.4. Upon receipt of the copies of process pursuant to
Section 9602 960.3, the Secretary of State shall give notice
of the service of the process to the governing body of the pub-
lie agency at its principal office in this state, by forwarding to
such office, by registered mail with request for return receipt,
a copy of the process. If the only address disclosed by the
records of the Secretary of State of the principal office of
the governing body of the public agency is the county in which
it is situated, then the process shall be mailed to the county
seat, addressed to the public agency in care of the county clerk,
or it may be mailed to any address for the public agency
specified in the court order. If the process is mailed in eare of
the county clerk, the county clerk shall promptly send it to the
public agency at its address within the county, if known to
him, and if unknown shall cause the process to be posted at
the courthouse of the county for 30 days. If the records of the
Secretary of State disclose no address for the public agency,
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then the Secretary of State shall mail a copy of the process to
the county clerk of either (a) the county in which the trans-
action or occurrence took place, or (b) the county where real
property of the agency is situated, and the county clerk shall
promptly send the process to the public agency at its address
within the county, if known to him, or if unknown shall cause
the process to be posted at the courthouse of the county for
30 days.

Upon receipt of such copies of process, the Secretary of
State shall immediately forward to the Attorney General a
copy of all papers served upon him. The Attorney General,
upon receipt of any such proecess, may locate the responsible
officers of the public agency involved, and the governing body
of such public ageney may relieve the Attorney General of
any further responsibility hereunder, and may designate any
other attorneys to defend said action or take such other action
as they may determine.

Comment. The change of reference in this section is required be-
cause of the division of former Section 960.2 into two new sections,
Sections 960.2 and 960.3; only the latter need be referred to in this

section.

Sec. 30. Section 960.8 is added to Chapter 5 (commenc-
ing with Section 960) of Part 4 of Division 3.6 of Title 1 of
said code, to read:

960.8. Service of process in an action or proceeding against
a public agency may be made in conformity with the informa-
tion contained in the statement in the Roster of Public Agen-
cies pertaining to that public ageney which is on file at the
time of such service. Service in this manner, if otherwise made
in compliance with law, constitutes personal service upon the
publie agency.

As used in this section, ‘‘statement in the Roster of Public
Agencies’’ means the statement or amended statement in the
Roster of Public Agencies in the office of the Secretary of
State or in the office of the county clerk of any county in
which such statement or amended statement is on file.

Comment. The addition of Section 960.8 completes the disposition
of matters covered in former Section 960.2 by providing that service
of process in aceord with the information contained in the Roster of
Public Agencies constitutes sufficient service on the public entity. As
enacted, Section 960.2 (repealed) was silent as to the effect to be given
service of process in accord with the information filed in the Roster.

Sec. 81. Section 53050 of said code is amended to read:

53050. The term ‘‘public agency,”’ as used in this article,
meansenype}iﬁea&sabdiﬁsiene%theseate;adistﬁcteiaay
kind er elass, public authority ef eny kind er elass, public
agency, and any other political subdivision or public corpora-
tion in the state , ether than but does not include the state or
a county, city and county, or city; er tewn.
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Comment. This amendment, which makes no substantive change,
merely ®dopts language taken from Section 811.2 (defining ‘‘public
entity’’),

SEc. 82. Section 53051 of said code is amended to read:

93051. (a) Within ninety €865 seventy (70) days after the
effeetive date of this artiele or after the date of commencement
of its legal existence, whiehever is later; the governing body
of each public agency shall file with the Secretary of State
and also with the county clerk of each county in which there
ig loeated amy portion of the territory of the public agency
maintains an office , a statement of the following facts:

1. The full, legal name of the public agency.

2. The official mailing address of the governing body of the
public agency.

3. The names name and residence or business addresses ad-
dress of each member of the governing body of the publie
agency.

4. The name, title, and if different £rom the information re-
quired in paragraph 3; the residence or business address of
the chairman, president, or other presiding officer, and clerk ;
and or secretary of the governing body of such public agency.

(b) Within 10 days after any change in the facts. required

~ to be stated pursuant to subdivision (a), & an amended state-
ment of sueh ehange confaining the information required by
subdivision (a) shall be filed as provided therein.

(¢) It shall be the duty of the Secretary of State and of the
county clerk of each county to establish and maintain an in-
dezed ‘“ Roster of Public Agencies,” to be so designated, which
shall contain all information filed as required in subdivisions

" (a) and (b), which roster is hereby declared to be a public
record. ‘ '

Comment. These amendments to Section 53051 are self-explanatory.
Proposals of the State Bar Committee on Administration of Justice,
as recorded in’'39 CaL. S.B.J. 513-514 (1964) (t.e., “‘maintains an of-
fice’’), are incorporated; other minor changes in wording, consistent
with Sections 946.4 and 960.2 (added), are made in the interest of
clarity. The change from 90 days to 70 days makes the time for per-
formance under this section consistent with the time specified in Sec-
tion 946.4 (added).

* Subdivision (e) merely restates the matters stated in Section 53052
(repealed). ‘

SEc. 33. Section 53052 of said code is repealed.
53062: I shall be the duty of the Seerctary of State and
‘of the eounty elerk of cach eounty to establich and maintain
" aﬁiﬂdexedﬁRessefeﬁPabHeAgeﬂeiegE%ebesedesig&a-ted;
53051; whieh roster is hereby deelared to be & publie reeord-
Comment. See the Comment to Section 53051 (amended).
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